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STATEMENT OF JURISDICTION 

The district court had subject matter jurisdiction of this action under 28 

U.S.C. § 1332.  Plaintiff-Appellee ATA Airlines, Inc. is incorporated in Indiana with 

a principal place of business in Indiana.  Defendant-Appellant FedEx is 

incorporated in Delaware with a principal place of business in Tennessee.  The 

amount sought by ATA in the Complaint exceeded $75,000. 

This Court’s jurisdiction is provided by 28 U.S.C. § 1291 as this is an appeal 

from an amended final judgment entered by the district court on January 25, 2011.  

R.244.1   FedEx filed its Notice of Appeal on February 16, 2011.  R.248. 

                                                 
1 “R.” represents references to the District Court docket number. 
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STATEMENT OF ISSUES 

1. Whether a letter agreement limited to the passenger distribution 

between two air carriers, that contained no other material terms necessary to 

FedEx team participation, that was only signed by one of the two airlines, and that 

omitted the price to be paid by the airline when that price term could not be 

supplied by either applicable state or federal law, was an enforceable contract for 

FY’09 FedEx team membership? 

2. Whether an enforceable contract for FY’09 FedEx team membership 

was formed under applicable federal or state law was a question for the jury or the 

court to decide? 

3. Whether the jury’s award of in excess of $65M as damages to ATA is 

unsupported by the evidence, fails to account for ATA’s cost savings, and awards 

damages for time periods in which ATA could have performed, should be reversed 

or, alternatively, remitted? 

4. Whether the trial court’s award of prejudgment interest to ATA was 

erroneous given that such an award is preempted by the Airline Deregulation Act 

as an enlargement or enhancement of the contract? 

 

STATEMENT OF THE CASE 

Appellee ATA Airlines, Inc. (ATA) filed suit against Appellant Federal 

Express Corporation (FedEx) alleging that FedEx, ATA, and Omni Air 

International (Omni) had a three year agreement whereby ATA and Omni would 

split military charter passenger business 50-50 for government fiscal years ’07, ’08, 
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and ’09.  R.1.  ATA claims that based upon that agreement, FedEx failed to honor 

its obligations when it did not include ATA on the FY’09 FedEx Team.  Id. 

The case was tried to a jury in October 2010.  The jury returned a verdict for 

ATA on its breach of contract claim, awarding ATA damages of $65,998,411.00.  

    

STATEMENT OF FACTS 

I. THE CIVIL RESERVE AIR FLEET (CRAF) PROGRAM 

The United States military lacks sufficient aircraft to transport troops and 

cargo around the world.  Supplemental Appendix (SA) 135.  Consequently, it relies 

on civilian aircraft to service those needs through the Civil Reserve Air Fleet 

(CRAF).  Id. 

To participate in CRAF, an air carrier must commit to make part of its fleet 

available to the military upon declaration of an emergency.  Id.   As an incentive to 

participate in the program, the military offers airlines the opportunity to fly non-

emergency charter business. Id. 

II. TEAMING ARRANGEMENTS 

The major passenger and cargo air carriers who participate in CRAF are 

entitled to a substantial amount of business based upon the commitment of their 

aircraft fleets.  Traditionally, the major carriers who participate in the program 

have not sought to fly their allotted share of military business.  Id.  Conversely, 

there are smaller, charter-focused airlines who seek to do substantial military 

business, but are not entitled to significant flying because of their small fleets.  Id.  

The military, however, allows the major airlines and smaller carriers to form 
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teaming arrangements (teams) to bid on the government’s contract collectively.  

SA136. 

Once the contract is awarded, the smaller airlines (“flyers” or “operators”) 

perform most of the missions and are compensated on a per mission basis.  These 

carriers, in turn, pay a percentage of their revenues to the team.  Id.  This payment 

is called the “fee” or “commission.”  Commissions are used to compensate the larger 

carriers for their contribution and for taking the risk that a large number of aircraft 

and crew could be called up during a military emergency.  Id.  During the period 

relevant here, CRAF flying was performed by airlines participating on one of three 

teams:  the Alliance Team, the FedEx Team, and the UPS Team.  Id.   

III. THE CONTRACTING PROCESS WITH THE MILITARY 

The military awards under CRAF are exclusively single year contracts.  

SA210.  The flyer/operators, including ATA, have requested multi-year contracts, 

but the government has declined to award multi-year contracts.  SA103.  The 

military contract year corresponds with the federal fiscal year, from October 1 

through September 30 of the next year.  SA136. 

The military’s Air Mobility Command (AMC), which administers CRAF, 

issues an annual solicitation, also called a Request for Proposal (RFP).  SA136.  As 

team leader of the FedEx Team, FedEx assembles the airlines that will join 

together to bid on that year’s contract, coordinates and gathers each team member’s 

response to the RFP, and submits the joint bid to AMC.  Id.  FedEx is also the point 

of contact for the military on administrative issues that relate to its Teaming 

Arrangement.  Id.   
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IV. FORMATION OF THE ANNUAL FEDEX TEAM 

Just as the contract awarded by CRAF runs for a single year, the contracts 

that create the FedEx Team are, by their terms, one year agreements.  SA231-32.  

There are three contracts used by the FedEx Team that are entered into each fiscal 

year.  SA136.   

The first of these agreements, the Contractor Team Arrangement Agreement 

(Arrangement Agreement) is submitted to the military as part of the team’s 

response to the annual RFP.  SA46-56, 136, 209; 229-30.  The Arrangement 

Agreement identifies all airlines participating on that years’ team, lists the aircraft 

being pledged, and establishes limited joint and several liability among the airlines.  

SA46-56.  As ATA acknowledges, it is through the Arrangement Agreement that an 

airline commits that “we will be a member of the team this year.”  SA207.  

Importantly, the Arrangement Agreement must be signed by all airlines forming 

that year’s team, as team membership can change each year.  SA46-56, 136, 211-12. 

The Arrangement Agreement contains a “Term” provision, which states that 

the duration of the agreement is concurrent with the contract awarded by AMC.  

SA47 (at § 2).  When the AMC contract concludes, so does that year’s FedEx Team.  

Id.   

The second agreement executed by all airlines participating on that year’s 

FedEx Team is the Contractor Team Operating Agreement (Operating Agreement).  

SA58-68, 136.  The Operating Agreement establishes the limits of the relationship 

among team members and establishes the insurance and indemnification 

obligations. Id.  Similar to the Arrangement  Agreement, the Operating Agreement 
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includes a “Term” clause, which states, “[t]he term of this Agreement shall 

commence upon approval of the Contractor Team Arrangement by the U.S. Air 

Force, and continue until termination, or expiration of, the Contractor Team 

Arrangement according to its terms and conditions, at which time this Agreement 

will immediately terminate.”  SA59 (at § 3).   

In addition, the flyer/operators that use the major carriers’ entitlement must 

also agree to and execute an annual Contractor Team Arrangement Fee Agreement 

(Fee Agreement).  SA69-73.  The Fee Agreement establishes the commission that an 

operator must pay in order to compensate the major airlines on that year’s team for 

its contributions.  SA70-71(at § 5.A.(i)-(iii)).  The commission the operators pay is 

typically a fixed percentage of the revenue earned from each mission.  Id.  The 

amount paid in commissions each contract year is in the tens of millions of dollars, 

and is “significant” and “material” to these smaller airlines.   SA204; see also 

SA186-87. 

Further, in instances where the FedEx Team has more than one airline 

providing the same kind of service, such as passenger service, the Fee Agreement 

also establishes how the Team’s awarded business (entitlement) will be split among 

the operators.   SA71 (at § 5.A.(iv)).  FedEx, however, does not actually control the 

award of missions.  The Team’s internal agreement is communicated to AMC as 

part of the annual response to the government’s solicitation, and AMC makes its 

best efforts to honor internal team arrangements.  SA225-27. 

Case: 11-1382      Document: 20-1      Filed: 06/23/2011      Pages: 116



14 
 

Unlike the Arrangement and Operating Agreements, Fee Agreements are 

exclusively between FedEx and the individual operator.  SA137.  Each year, the 

commission rate is negotiated exclusively between FedEx and the individual 

operator.  SA137, 187, 261. 

The Fee Agreements also have “Term” provisions, which provide that “the 

term of this Agreement shall be coterminous with that of the Contractor Team 

Arrangement and Operating Agreement.”  SA72 (at § 6).  As such, the Fee 

Agreement is only effective for a single AMC contract year.  New Fee Agreements 

must be negotiated and executed before the start of the next AMC contract year.  

SA187.   

Finally, the Fee Agreement contains an “Entire Agreement” (integration) 

clause.  The Entire Agreement clause acknowledges that the Fee Agreement, along 

with the Arrangement and Operating Agreement, “constitute the entire agreement 

and understanding of the parties on the subject matter hereof, and, as of the 

effective date hereof, supersedes all prior agreements, whether written or oral, 

between the parties on the subject matter hereof.”  SA73 (at § 8). 

V. THE DIVISION OF FEDEX TEAM PASSENGER ENTITLEMENT 

Until ceasing its operations in April 2008, ATA, a passenger carrier, had 

participated as an operator in CRAF on the FedEx Team since the early 1990s.  

SA195.  Omni Air International, another passenger carrier, also participated on the 

FedEx team during the period relevant to this case.  ATA and Omni wanted an 

internal agreement regarding one of the terms of teaming: the split of passenger 

business.  SA291-92.   
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For the ’04, ’05 and ’06 AMC contract years, the distribution of business 

clause within the FedEx Team’s Fee Agreements (section 5(A)(iv)) was addressed 

through a one page letter signed by representatives of ATA, Omni, and FedEx.  

SA2.  The letter stated that for these contract years, ATA would be allocated 62% of 

the Team’s fixed and expansion passenger award, with Omni receiving 38%.  Id. 

This letter, however, was limited to just one term of FedEx Team 

participation, i.e., the anticipated distribution of the Team’s passenger entitlement 

between ATA and Omni.  It did not address other material terms, most notably the 

commission each operator agreed to pay to participate on the Team.  Id.  The multi-

million dollar commission levels remained subject to annual negotiations between 

FedEx and the individual operator.  SA289; see also SA22 (ATA seeking a reduction 

each year for a four year period).  Commission percentage was subject to change 

each contract year, depending on the makeup of that year’s Team and what was 

needed to compensate the major carriers.  SA213-14. 

Ultimately, both the commission rate and the division of the Team’s 

passenger award are terms within the Fee Agreement.  SA70-71 (at §§ 5.A(i)-(iii) 

(commission clauses) & 5.A(iv) (allocation of business clause)).  It is the Fee 

Agreement that represents the final, controlling agreement and understanding 

between FedEx and that operator on all matters for that contract year.  SA73 (at § 8 

(Entire Agreement provision)); see also SA212, 231.  Until the Arrangement, 

Operating, and Fee Agreements are agreed upon and signed for the next AMC 

contract year, operators were free to explore opportunities on other teams and join 
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other Teaming Arrangements.  SA84 (UPS approaching Omni); 101 (UPS offer to 

ATA for FY’08), 213, 228-29, 233 (if carriers not satisfied with commission, could 

leave team).  

VI. THE ALLOCATION OF PASSENGER BUSINESS AFTER FY‘06 

The January 17, 2003, Letter addressed the distribution of passenger 

business term through the FY’06 contract year.  SA2.  Omni sought a greater share 

of the FedEx Team’s passenger business after FY‘06.  SA3.   

After soliciting input from ATA and Omni regarding an appropriate 

allocation of passenger business, FedEx’s Managing Director for Charters, Gary 

Molinari, proposed a 50-50 distribution.  SA4.  Molinari informed ATA’s military 

charter director, William Doherty, that FedEx would like to proceed on that basis 

with a letter agreement for three years.  Id. 

Omni’s Managing Director, Charles Pollard, faxed Molinari a confirming 

letter dated August 18, 2005 (Omni Letter), reflecting Omni’s 50% distribution of 

the FedEx Team’s passenger business for FY’07-’09.  SA7.  The Omni Letter did not 

reference ATA and it did not have a signature block for an ATA representative.  Id.  

By email of August 29, 2005, Molinari indicated that he wanted a single letter that 

all airlines could sign, but that he would sign Omni’s letter in the interim if Omni 

so desired.  SA8.  Molinari signed the Omni Letter.  SA7. 

VII. THE SEPTEMBER 7, 2006 LETTER 

On April 7, 2006, ATA executed its FY’07 Arrangement and Operating 

Agreements.  SA85-98.  On August 22, 2006, ATA signed its Fee Agreement for 

FY’07.  SA13-17.  The FY’07 Fee Agreement provided for a 7% commission rate.  
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SA14-15 (at § 5.A(i)-(iii)).  It also stated that ATA would be allocated 50% of the 

FedEx Team’s wide body and narrow body fixed and expansion services.  Id. (at § 

5.A(iv)). 

On September 7, 2006, Molinari sent both ATA and Omni an email with an 

attached letter.  SA10-11.  The email stated “[a]ttached is a letter for each of you to 

sign formalizing the 50/50 split for the pax biz.”  Id.  The letter, dated September 7, 

2006 (September 7 Letter) and signed by Molinari, was addressed to both Doherty 

and Pollard, with signature lines for ATA and Omni representatives.  Id.  The 

September 7 Letter stated that it would serve as the “agreement for the distribution 

between ATA and Omni of . . . passenger business in the AMC Long Range 

International Contract for FY’07-FY’09.”  It continued that “it is agreed that the 

distribution for the above passenger segments will be fifty-fifty (50%-50%) 

respectively for both wide and narrow body and for both fixed and expansion.”  The 

September 7 Letter requested that the recipients indicate concurrence “by signing 

as indicated below and returning to the undersigned.”  Id. 

Doherty signed the September 7 Letter for ATA.  SA13. Omni’s Pollard, 

however, declined to sign.  SA293.  In communications made at that time, ATA 

stated that it “need[ed] to get Omni to sign the letter.”  SA18. 

VIII. THE SPLIT AND COMMISSION FOR THE FY’08 CONTRACT YEAR 

In late 2006, Northwest Airlines, which had been a non-flying contributor to 

the FedEx Team over the last few contracts, wanted to start flying a share of the 

Team’s passenger missions.  SA21, SA241-43.  FedEx reached an agreement with 
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Northwest for the FY’08 contract that would entitle it to a maximum of ten wide-

body expansion missions per month.  Id.  

During roughly this same period, ATA communicated with the UPS Team 

regarding opportunities on that team for FY’08.  SA101.  Ultimately, ATA 

contracted with the FedEx Team for FY’08.  SA46-73.  ATA’s Fee Agreement for 

FY’08, however, reflected a distribution of business different from what was set out 

in the September 7 Letter.  The Fee Agreement for FY’08 provided that ATA would 

be entitled to 50% of the FedEx Team’s fixed award, 50% of the narrow body 

expansion award, and “50% of the residual wide-body expansion after NWA has 

operated up to ten flights per month.”  SA71 (at § 5.A.iv (emphasis added)).  

Notably, ATA never raised the incompletely-executed September 7 Letter in the 

discussions with FedEx concerning the FY’08 split.  SA234.  On the commission 

term for the FY’08 contract, ATA negotiated a rate of 4.5%.  SA22, 70-71 (at § 5.A(i)-

(iii)). 

IX. THE DECISION THAT ATA WOULD NOT BE A MEMBER OF THE FY’09 
FEDEX TEAMING ARRANGEMENT 

In fall 2008, FedEx’s Molinari contemplated not including ATA on the FY’09 

FedEx Team.  Two considerations drove his thinking. 

First, Northwest Airlines informed Molinari that if it was not given a greater 

share of the team’s passenger business for FY‘09, it would not be part of the FY’09 

FedEx Team.  SA243-45.  Molinari concluded that he had to accommodate 

Northwest’s request because Northwest was being actively recruited by competing 

teams.  Id.; SA123.  Northwest had nearly 25% of the FedEx team’s participation, 
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and if it left there would be a dramatic reduction in the FedEx’s team’s entitlement, 

leaving less business for everyone.  SA197-99. (Northwest leaving would be 

“untenable”).  Giving Northwest more passenger missions meant there would be 

less business available to other operators.  SA198-99 (NWA’s FY’08 flying resulted 

in $60M in lost business); SA23. 

Second, in August 2007, ATA’s parent holding company, Global Aero 

Logistics (GAL), closed on a transaction in which it acquired two other charter-

focused airlines:  World Airways and North American Airlines.  SA189-90.  World 

was the team lead for the Alliance Team, and North American also flew as part of 

the Alliance Team.  Id.; SA223-24.  FedEx was concerned that GAL’s ownership of 

airlines on different teams created conflicts of interest. SA246-52.    

On January 22, 2008, Molinari called ATA’s Chief Operating Officer, Gary 

Ellmer, and informed him that ATA would not be part of the FY’09 bid.  SA257.  

Molinari followed up with a letter confirming that “ATA Airlines, Inc. will not be a 

member of the FedEx Contractor Teaming Arrangement for the USAF AMC CRAF 

Long Range Contract for FY’09.”  SA1.  The letter, however, continued that 

“[c]ommittments and all activity for FY’08 will continue to proceed as contracted.”  

Id.  Both ATA and FedEx personnel have acknowledged their understanding that 

the airline was still part of the FY’08 team, through the end of the fiscal year, and 

that ATA was welcome, entitled, and expected to fly and earn military revenues 

through September 30, 2008.  SA192-93 (ATA); 257-58 (FedEx).  The fully executed 
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Arrangement, Operating, and Fee Agreements for FY’08 remained in full force and 

effect.  SA46-73. 

X. ATA SHUTS DOWN OPERATIONS IN THE MIDDLE OF FY’08 

Following FedEx’s January 22, 2008 letter, GAL made the decision to forgo 

an offer from the UPS team, SA40, and the military revenue available for the 

balance of FY’08 and close down all of ATA’s operations effective April 3, 2008.  

SA134.  ATA did not perform military charter services after April 2, 2008.  Id. 

Well before FedEx’s January 2008 decision on FY’09 teaming, ATA’s non-

military scheduled service segment had been losing far more money than was being 

earned through military flying.  SA97, 127-29.  ATA required substantial infusions 

of cash from its parent and sister companies just to remain in business.  SA194.  In 

fact, prior to FedEx’s decision, ATA had decided to eliminate its scheduled service 

operation, and projected the associated costs to be at least $42 million.  SA266.   

 

SUMMARY OF ARGUMENT 

ATA did not have a legally enforceable contract to participate on the FY’09 

FedEx Team.   The contracts that create the FedEx Team are the annual 

Arrangement, Operating, and Fee Agreements, as those define all of the rights, 

obligations, and responsibilities of the group of airlines collectively bidding on and 

performing under the military’s single year CRAF contract.   

  ATA’s breach of contract claim is entirely predicated on the September 7 

Letter concerning just one term of FedEx teaming:  the anticipated distribution of 

the team’s passenger award between two carriers.   It is undisputed that through 
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this “letter agreement,” the operators were not seeking to define their entire 

relationship, rather, it was intended to resolve just one aspect of it.  The September 

7 Letter did not contain any of the other material terms necessary for military 

teaming.  Under Tennessee law, an agreement on a single term of a contract is 

nothing more than an unenforceable “agreement to agree.” 

One of the essential missing terms in the letter was the price/commission to 

be paid by these operators to participate in the team.  It is undisputed that these 

multi-million dollar commission rates were subject to annual negotiations between 

FedEx and the individual operator.  Commission levels could and did vary 

depending upon the composition of that year’s team.  Under the preemption clause 

of the Airline Deregulation Act (ADA), this missing price term, which was not part 

of the parties’ bargain, could not be supplied by resort to “other sources of law.”  

Moreover, Tennessee law is clear that where price is to be determined by pure 

negotiation, it also could not be supplied by the court or the jury. 

The evidence also shows lack of intent that the single term September 7 

Letter would supplant the Arrangement, Operating, and Fee Agreements as an 

enforceable, multi-year contract for team membership.  FedEx’s contemporaneous 

communications show that it did not believe that it had any assurance of ATA’s (or 

Omni’s) participation on the team until the annual commission rate was determined 

and teaming documentation signed. ATA’s pre-lawsuit communications are similar, 

including disclosures to the SEC that it only “expected to” contract with FedEx in 

future years; representations to CRAF that it was “guessing year to year” on 
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teaming because of AMC’s single-year contract awards; and communications with 

the UPS Team about FY’08 opportunities. These communications came after the 

September 7 Letter ATA now claims as a mutually binding contract for FedEx team 

membership.  Finally, the September 7 Letter was never signed by Omni, and 

FedEx did not consider it to be binding in the absence of complete execution.  

The decision of whether a contract was formed was also a question of law that 

should not have been left to a jury to decide.  Tennessee law is clear that questions 

of law, such as contractual consent, should not be sent to a lay jury where passions, 

prejudices or speculation may play a role. 

There also was no basis for the monstrously excessive damages awarded to 

ATA.  ATA’s expert’s opinion was deeply flawed and should have been excluded, as 

it was predicated on simple regression that did not take into account other possible 

variables affecting ATA’s profits, and the expert refused to objectively test his model 

for specification error.    

The verdict also failed to properly account for ATA’s actual profit in FY’07; 

cost savings that were realized by ATA’s complete cessation of operations; and the 

fact that FedEx welcomed and expected ATA to perform for the balance of FY’08, 

but ATA’s parent determined that it was better served shuttering the airline 

because of other losses it was experiencing.  These factors require a significant 

remittitur of the damages awarded. 
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Finally, ATA should not have been awarded prejudgment interest because 

the request for it was untimely and the addition of it was beyond the scope of the 

“contract” and thus preempted by the ADA. 

 

ARGUMENT 

I. ATA DID NOT HAVE A LEGALLY ENFORCEABLE CONTRACT FOR 
FY’09 FEDEX TEAM MEMBERSHIP 

On January 22, 2008, FedEx informed ATA that ATA would not be a member 

of the FY’09 FedEx Teaming Arrangement.  SA1.  As of that date, ATA had not 

executed an Arrangement Agreement, Operating Agreement, or Fee Agreement 

covering FY’09.  SA284-85.  While ATA had signed these contracts for FY’08, id., 

each terminated at the conclusion of that fiscal year. SA47 (at § 2); SA59 (at § 3); 

SA72 (at § 6).   

ATA, however, claims that it nonetheless had a contract for membership on 

the FY’09 FedEx Team, and that FedEx’s January 22, 2008 communication 

breached that contract.  Specifically, ATA contends that the September 7 Letter 

concerning passenger distribution was, in and of itself, a legally enforceable 

contract for FedEx Team membership.  SA205-06 (ATA testimony that no other 

document concerns FY’09 Teaming). 
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A. Standard of Review 

Under Tennessee law,2 issues relating to contract existence are questions of 

law.  Jones v. LeMoyne-Owen College, 308 S.W.3d 894, 904 (Tenn. Ct. App. 2009).  

This court reviews questions of law, including contract existence, under a de novo 

standard.  Barefield v. Village of Winnetka, 81 F.3d 704, 709 (7th Cir. 1996). 

B. The Letter Concerning the Distribution of Business Lacks the 
Material Price Term, Which Was to Be Determined by Subsequent 
Annual Negotiations Between FedEx and the Airlines 

An enforceable contract “must result from a meeting of the minds of the 

parties in mutual assent to the terms.”  Higgins v. Oil, Chem. and Atomic Workers 

Int’l Union, Local 3-677, 811 S.W.2d 875, 879 (Tenn. 1991).  Critically, “[a]ll the 

essential terms of a contract must be finally and definitely settled.  None must be 

left to determination, by future negotiations.”  Four Eights, LLC v. Salem, 194 

S.W.3d 484, 487 (Tenn. Ct. App. 2005) (emphasis added) (quoting United Amer. 

Bank of Memphis v. Walker, 1986 WL 11250 at *4 (Tenn. Ct. App. Oct. 10, 1986)).  

Indefiniteness regarding even one essential element can result in a finding that an 

enforceable contract does not exist.  Strickland v. Cartwright, 117 S.W.3d 766, 771-

72 (Tenn. Ct. App. 2003) (quoting Jamestowne, 807 S.W.2d at 565). 

1. The Commission/Fee (Price) Paid by Flyer/Operators Such As 
ATA Was an Essential Term of FedEx Team Membership 

                                                 
2 As federal jurisdiction here is based on diversity of citizenship, state substantive law 
governs the rights and liabilities of the parties.  Northbrook Excess & Surplus Ins. Co. v. 
Proctor & Gamble Co., 924 F.2d 633, 638 (7th Cir. 1991).  Because the parties here agreed 
that the applicable law is that of Tennessee, which the district court applied, Tennessee law 
also applies in this Court.  Id. 
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Tennessee law provides that contract price is a term that must be sufficiently 

definite to create an enforceable agreement.  Four Eights, 194 S.W.3d at 487.  With 

respect to FedEx Teaming, the contract “price” is the commission paid to the team 

to compensate the major carriers for their participation, so that the flyer/operators 

could fly more than their small entitlement would otherwise permit.  SA136, 180-

81, 186; 211.   

It is undisputed that the fee/commission paid by ATA constituted an essential 

term of FedEx Team membership.  ATA’s witnesses testified that commissions 

could amount to $28M per year, which were acknowledged as being “important,” 

“significant,” and “material” to the airline.  SA204; see also SA186-87.  Importantly, 

the letters on passenger split did not address the commissions the operators would 

be required to pay in order to participate on the FedEx Team.  SA2, 12, 187.  

Indeed, ATA acknowledged before the District Court that it was never the parties’ 

intent to resolve all the terms of teaming through the passenger split negotiations. 

R.99 (ATA Summary Judgment Response at 7) (“This 3 year agreement neither 

attempted nor desired to address the numerous other aspects of their military flying 

relationship with AMC and the FedEx Team and left those to be addressed 

elsewhere.”)). 

Rather, the material commission term was subject to subsequent annual 

negotiations between FedEx and the individual operator.  SA136 (“each operating 

airline negotiates its own fee level”), 187.  As ATA’s Doherty explained, the “fee was 

based on the makeup of the team for that fiscal year.  If we added people, we may 
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have had to increase the fee level.  If we lost people, they may have decreased the 

fee level.  Those were things that were worked out on an annual basis.”  SA196 

(emphasis added), 261.  Indeed, ATA’s reduction in commission from 7% to 4.5% for 

the FY’08 contract was a direct result of these negotiations. SA203.   

On these facts—none of which were in dispute at the summary judgment 

phase or at trial—the passenger distribution letter cannot be a legally enforceable 

contract for FedEx Team membership.  “Where substantial and necessary terms are 

specifically left open for future negotiations, the purported contract is fatally 

defective.” United Amer. Bank, 1986 WL 11250 *5; see also Four Eights, 194 S.W.3d 

at 484 (no contract where price had yet to be determined).  Here, even with an 

“agreement” on the passenger distribution term memorialized in the split letter, the 

substantial and necessary term of commission was left open for future negotiation, 

which, per settled Tennessee law, renders’ ATA’s purported contract “fatally 

defective.” 

2. Under Applicable State and Federal Law, the Absent Price Term 
Cannot Be Supplied by a Court 

Though ATA’s claimed contract lacks the essential and material price term, 

the district court denied FedEx’s motions for judgment as a matter of law, 

concluding that “the court may supply a reasonable commission rate.”  A23 (citing, 

inter alia, German v. Ford, 300 S.W.3d 692, 706 (Tenn. Ct. App. 2009)).  This 

holding was plain error, for two reasons.  First, the preemption clause of the federal 

Airline Deregulation Act prohibits state law imposition of contract terms upon an 

airline beyond those for which the parties expressly bargained.  Second, even absent 
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preemption, Tennessee law only permits imposition of a price where there is a 

practical method of determination, something absent here where price was to be 

determined annually by “pure negotiation.” 

a. The Airline Deregulation Act Preemption Precludes Court 
Imposition of the Missing Essential Price Term 

Congress deregulated the airline industry through passage of the Airline 

Deregulation Act of 1978 (ADA).  To prevent states from “undo[ing] federal 

deregulation with regulation of their own,” Congress included a preemption clause 

in the ADA.  Morales v. Trans World Airlines, Inc., 504 U.S. 374, 378 (1992).    The 

ADA provides that no state may enact or enforce a law, regulation, or other 

provision having the force and effect of law regulating price, route, or service of an 

air carrier.  49 U.S.C. § 41713(b)(1). 

ADA preemption is extraordinarily broad, encompassing all state law 

regulation having any “connection with or reference to” airline prices, routes or 

services.  Morales, 504 U.S. at 384; United Airlines Inc. v. MesaAirlines, Inc., 219 

F.3d 605, 609 (7th Cir. 2000) (a claim is preempted if either the state rule expressly 

refers to air carriers' rates, routes, or services, or application of the state's rule 

would have “a significant economic effect upon them”); see also Rowe v. New 

Hampshire Motor Transport Association, 552 U.S. 364, (2008) (reemphasizing 

breath of federal preemption). 

In American Airlines, Inc. v. Wolens, 513 U.S. 219 (1995), the Supreme Court 

examined what constitutes “enact[ment] or enforce[ment]” of a state “law, 

regulation or other provision” necessary to trigger preemption.  Id. at 226.  The 
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Court held that the broad preemptive effect identified in Morales barred all state 

law causes of action against airlines except for “routine breach-of-contract cases.”  

Id. at 232. Based on the preemption clause and the Supreme Court’s interpretation 

of its scope, the district court correctly dismissed all of ATA’s non-contract causes of 

action, as they related to the routes and services of air carriers (i.e., whether 

FedEx’s actions prevented ATA from servicing particular routes) and would have 

required enforcement of state law against FedEx.  R.127. 

But even in breach of contract cases ADA preemption still “confines courts.”  

Wolens, 513 U.S. at 232-33.  Specifically, Wolens recognized that “under the ADA 

preemption clause, courts are only allowed—in routine breach of contract cases—to 

enforce the parties’ bargain, with no enlargement or enhancement based on state 

laws or policies external to the agreement[s].”  Id. at 232-33 (emphasis added); 

United Airlines, 219 F.3d at 609. 

As it has been ably stated by another Court of Appeals, “[w]hen a contract 

claim cannot be adjudicated without resort to outside sources of law, the claim is 

still preempted by the ADA.”  Smith v. Comair, Inc., 134 F.3d 254, 257 (4th Cir. 

1998).  Here, in supplying the missing price term for FY’09 to complete the parties’ 

admittedly incomplete bargain, the district court “resorted to outside sources of law” 

in contravention of the ADA.  Id. (“Because a court adjudicating Smith’s contract 

claim could not confine itself to the terms of the parties’ bargain,” the claim was 

preempted). 
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A court’s power to supply contract terms not agreed upon by the parties, but 

necessary to a determination of their rights and duties, derives exclusively from 

state law and policy.  In its opinion denying summary judgment, the district court 

expressly observed that it was “Tennessee law” that permitted it to supply the 

absent commission rate.  A23 (citing Minor v. Minor, 863 S.W.2d 51, 54 (Tenn. Ct. 

App. 1993) (“it has long been held in this jurisdiction that contract terms may be 

implied in appropriate cases) (emphasis added); see also Wolens, 513 U.S. at 248 

(O’Connor, J. dissenting) (explaining that the supplying of missing contract terms, 

and how to supply those terms, reflects a state law policy choice).   

In narrowly limiting the scope of permissible state law claims to “routine 

breach of contract actions,” the Wolens Court described the critical distinction 

between enforcement of what “the state dictates” versus what “the airline itself 

undertakes.”  Wolens, 513 U.S. at 233 (emphasis added); United Airlines, 219 F.3d 

at 609.  In Wolens, the Supreme Court held that the particular contract claim before 

it was not preempted by the ADA because it only involved “state court enforcement 

of the terms of a uniform agreement prepared by an airline and entered into with 

its passengers nationwide.”  Wolens, 513 U.S. at 233 n.8 (emphasis added).  As 

such, the resolution of that dispute did not require recourse to state law principles 

of contract adjudication seeking to effectuate policies beyond the four corners of the 

parties’ bargain.  Id.  

Here, in contrast, judicial enforcement of the September 7 Letter as a 

complete contract for FY’09 FedEx Team membership necessarily requires 
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application of the dictates of Tennessee state law and its policy choice favoring 

contract formation to supply the essential, material term of contract price—a term 

where an adjustment of even 1% involves millions of dollars.  SA181 (the FY’08 

commission reduction saved “millions”), 204.  To do so, however, squarely 

contravenes Wolens’s requirement that, even in breach of contract cases, there be 

no “enlargement or enhancement based on state laws or policies external to the 

agreement.”  As this Circuit has squarely held, once a court endeavors to complete 

the parties’ bargain through “supply[ing] external norms,” preemption principles 

apply and the claim is barred.  Mesa, 219 F.3d at 610 (“only rules external to the 

parties’ bargain could defeat this, but § 105(a)(1) [ADA preemption clause] in turn 

defeats external rules.”) 

Moreover, the application of ADA preemption here does promote the 

“nationwide uniformity” that one court has called “the driver for preemption.”  Buck 

v. American Airlines, Inc., 476 F.3d 29, 35 (1st Cir. 2007) (citing Morales, 504 U.S. 

at 378).  State courts take a variety of approaches when determining whether to 

supply an absent price term and what the price should be.  Tennessee courts have 

adopted a strict rule, supplying a missing price only when the parties have 

“expressly or impliedly agreed upon a reasonable price” or “prescribed a practical 

method of determination.”  Vatt v. James, 180 S.W.3d 99, 108 (Tenn. Ct. App. 2005); 

see infra Part I.B.2.b.  Other jurisdictions, however, supply a “reasonable price” 

more readily.  In Louisiana, the court may consider “all of the circumstances 

surrounding a particular case, including the fair market value . . . for services, 
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taking into account the actual cost, general overhead, and a reasonable profit” in 

determining a “reasonable price.”  Maldonado v. Ochsner, 237 F.R.D. 145, 154 (E.D. 

La. 2006).  These discrepancies in state law would subject airlines to the very 

uncertainty and differing standards that the ADA seeks to prevent. 

In sum, the completion of a concededly incomplete contract by a court-

imposed price term not agreed to by FedEx or ATA constitutes an “enlargement or 

enhancement [of the parties’ agreement] based on state laws or policies external to 

the agreement[s].” Wolens, 513 U.S. at 233; see United Airlines, 219 F.3d at 609; 

Smith 134 F.3d at 257.  ATA’s breach of contract claim is therefore preempted by 

the ADA. 

b. Under Tennessee Law, as Commission Is Determined by 
Negotiation, With No Practical Method for 
Determination, the Court Cannot Supply That Term 

Even in the absence of ADA preemption, the District Court’s determination 

that it could supply the absent price term to complete the parties’ bargain is still 

contrary to governing law.  In Tennessee, where the parties have neither expressly 

nor implicitly agreed upon a reasonable price, nor prescribed a practical method of 

determination, the agreement is too indefinite and uncertain for enforcement.  See 

Four Eights, 194 S.W.3d at 486-88; Vatt, 180 S.W.3d at 108-09. 

Neither the September 7 Letter, nor the August 12, 2005 email it 

memorializes, mentions the fee/commission or a methodology for its determination.  

SA4-5, 12.  Indeed, by ATA’s own admission, there was never any intent to address 

contract price as part of the split negotiation process.  Response to Motion for 

Summary Judgment [R.99] at 7, 27 (ATA and FedEx “were not seeking to define 
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their entire relationship, just one facet of it.”).  Further, there is no evidence of a 

practicable method or ascertainable standard for determining an annual 

commission level. 

The testimony showed that the annual multi-million dollar commission levels 

were not based on any specific formula, but rather through “pure[] negotiation.” 

SA288; see also SA294-95.  ATA’s Yakola acknowledged that even with the 

passenger distribution split resolved, ATA still had to “negotiate” commissions 

before executing the annual contracts.  SA187 

The commission rates changed from year-to-year, depending on the 

composition of that year’s team and other variables.  SA216-17.  Although ATA’s 

commission rate was 7% for FY’07, ATA negotiated a reduction to 4.5% for FY’08 

due to Northwest’s taking a share of the passenger business.  SA181-82; see also 

SA22.  ATA’s commissions had been higher prior to Northwest’s arrival on the 

team.  SA22.   

Commission rates for FY’09 were undetermined at the time FedEx informed 

ATA that it would not be part of the FY’09 Team.  SA261.  Northwest’s 

requirements for additional flying in FY‘09 would have substantially impacted 

commissions.  SA243-44.  Further, prior to FY’09 commission discussions, AMC 

determined that ATA’s 757-300 aircraft were no longer eligible to fly as part of the 

long range international program, which ATA recognized was going to result in a 

commission adjustment, SA200-02; 261-62, as well as pressure to adjust the split.  

SA120-21.  In fact, ATA initially thought that the January 22, 2008 letter regarding 
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FY’09 team membership was simply a “negotiating ploy” on commissions.  SA261-

62.  The very notion that FedEx would tell ATA it would not be part of the FY’09 

team solely to get the upper hand in commission negotiations belies any contention 

by ATA that the parties had “implicitly” reached an agreement on commission. 

The analysis in Four Eights, LLC v. Salem, 194 S.W.3d 484 (Tenn. Ct. App. 

2005) is instructive.  The issue was whether a lessee had an enforceable option to 

buy property.  The alleged contract did not have a specific price term for the 

property; rather, it stated that the price would be “its then fair market value,” to be 

“determined by the lessor and lessee, negotiating in good faith.”  Id. at 486.  In 

holding that the contract was too indefinite to be enforced, the appellate court 

observed that if the parties had simply used the term “fair market value,” the court 

could have supplied the price, but by stating that price was subject to further 

negotiations “the parties basically made an ‘agreement to agree’ to something in the 

future, and such agreements have been generally held unenforceable, both in this 

jurisdiction and others.”  Id.; see also id. at 487 (“[w]here substantial and necessary 

terms are specifically left open for future negotiations, the purported contract is 

fatally defective); Huber v. Calloway, No. M2005-0897-COA-R3CV, 2007 Tenn. App. 

LEXIS 435 at *13 (Tenn. Ct. App. July 12, 2009) (“The clear implication is that the 

parties intended that a price would be negotiated in the future.  This is perhaps a 

classic example of the agreement to agree.”). 

The same reasoning exposes the dispositive legal flaws in ATA’s contention 

that a letter expressly limited towards the passenger business distribution term is, 
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by itself, an enforceable contract for FedEx Team membership.  Just as in Four 

Eights, the alleged contract does not contain the essential price term.  Nor does it 

contain a reference to some document, transaction or extrinsic facts that would 

permit a court to supply a price term.  Under Tennessee law, the letter is too 

indefinite to be an enforceable contract for FedEx Team membership.  Four Eights, 

194 S.W.2d at 487.  

C. The Letter Limited to Passenger Distribution is an Unenforceable 
“Agreements to Agree”  

Tennessee courts have consistently declined to find an enforceable contract 

where the record demonstrates that:  (1) the parties intended to enter into a later 

written contract; but (2) had not yet reached agreement on certain essential terms 

of the agreement.  See Four Eights, 194 S.W.3d at 486; Engenius Entertainment v. 

Herenton, 971 S.W.2d 12, 19 (Tenn. Ct. App. 1997).  The letter on which ATA 

predicates its breach of contract claim falls squarely under the “contract to make a 

contract” framework of Four Eights, Engenius, and similar Tennessee decisions. 

As to the first prong of the “agreement to agree” analysis, there is no question 

regarding the course of dealing which required team members to agree to and sign 

detailed annual contracts setting forth all aspects of FedEx team participation for 

each AMC contract year.  SA136, 213.  The annual Arrangement, Operating, and 

Fee Agreements addressed all aspects of the teaming relationship, not just one.  

SA46-73.   

Further the annual Fee Agreement contained an “Entire Agreement” 

(integration) clause, which incorporated the Arrangement and Operating 
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Agreements by reference.  SA73 (at §8).  This integration clause specified that these 

three contracts collectively “constitute the entire agreement and understanding of 

the parties on the subject matter hereof.”  Id.   Indeed, the very purpose of an 

integration clause is “to preclude reliance upon promises of future performance that 

have not been included in the contract.” Coal Resources, Inc. v. Gulf & Western 

Indus., Inc., 756 F.2d 443, 447 n.2 (6th Cir. 1985) (Ohio law).  To hold, as did the 

District Court, that the split letter could supplant these detailed agreements as the 

contract for FedEx Team membership vitiates the very purpose of an integration 

clause. 

On the second element of an unenforceable “agreement to agree,” this Court 

need go no further than ATA’s admissions that, through the agreements on 

passenger split, ATA and FedEx “were not seeking to define their entire 

relationship, just one facet of it.”  Response to Motion for Summary Judgment 

[R.99] at 7; see also id. at 27 (“these parties wanted to agree on the division of 

passenger flying for a three year period, nothing more.”)  As FedEx’s Molinari, 

ATA’s Doherty and Omni’s Pollard all testified, the essential commission/price term 

was not addressed through the split negotiation process, but rather was subject to 

subsequent year-to-year negotiations.  See supra Part I.B. 

As the annual Arrangement, Operating, and Fee Agreements are far more 

than just a “mere memorial” of the September 7, 2006 letter, and were to contain 

material, essential terms beyond what had been previously agreed to, then no 

contract has been made through the letter.  Eastern Natural Gas Corp. v. 
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Aluminum Co. of America, 126 F.3d 996, 1002 (7th Cir. 1997) (“a letter that does not 

contain definite and specific terms, and that is contingent on further negotiations 

and execution of a final agreement, is not a contract.”) (Indiana law). 

The idea that agreement on just one contract term is not itself an enforceable 

contract comports not only with Tennessee law, but also reflects the realities of 

complex business transactions such as the billion-dollar government military 

contracts at issue here.  As this Circuit has aptly observed on similar facts: 

Often the parties agree on some items (such as how many trucks the 
buyer wants) while others (such as the price) require more negotiation.  
If any sign of agreement on any issue exposed the parties to a risk that 
a judge would deem the first resolved items to be stand-alone 
contracts, the process of negotiation would be more cumbersome (the 
parties would have to hedge every sentence with cautionary legalese), 
and these extra negotiating expenses would raise the effective price 
(for in a competitive market the buyer must cover all of the seller’s 
costs). 

PFT Roberson, Inc. v. Volvo Trucks North America, Inc., 420 F.3d 728, 731 (7th Cir. 

2005); see also Empro Mfg. Co. v. Ball-Co. Mfg. Co., Inc., 870 F.2d 423 (7th Cir. 

1989) (approaching agreement in stages is a valuable method of doing business). 

This case presents the quintessential contract negotiation in stages.  ATA 

and Omni first resolved with FedEx the contract term that affected both airlines:  

the anticipated distribution of business between the operators.  Following that, the 

operators individually negotiated, on a year-to-year basis, the contract price.  No 

legally enforceable contract for FedEx Team membership existed until there was 

agreement on all contract terms each year, and the carriers bound themselves to the 

FedEx teams through execution of the annual Arrangement, Operating, and Fee 

Agreements.  SA213, 228-29 (carriers could leave each year if dissatisfied).  The 
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first resolved item—passenger split—is not a “stand alone contract,” and, therefore, 

FedEx’s decision to not include ATA on the FY’09 FedEx Team did not breach a 

legally enforceable contract.  Gurley v. King, 183 S.W.3d 30, 40-41 (Tenn. Ct. App. 

2005) (preliminary letter enforceable only where “all material provisions of the 

[contract] had been agreed to and the parties intended to formalize that agreement 

with a later writing.”). 

D. FedEx Did Not Intend That The Letter on Split Would Serve As an 
Enforceable Multi-Year Contract for Team Membership 

In denying FedEx’s summary judgment motion, the district court noted that 

“the existence of a contract, the meeting of the minds, the intention to assume an 

obligation, and the understanding are to be determined in case of doubt not alone 

from the words used, but also the situation, acts and the conduct of the parties, and 

the attendant circumstances.”  A21 (citation omitted)).  The district court concluded 

that, construing the facts most favorably to ATA, “FedEx, Omni and ATA agreed to 

split the passenger business on a 50/50 basis for the FY07-09 years” (A 21-22) and 

ordered the case to trial on that basis. 

Respectfully, the district court framed the issue incorrectly.  The legally 

dispositive question is not whether there was an agreement on passenger split, but 

whether there was a legally enforceable contract for team membership in the 

absence of agreement on other essential terms contained in the Arrangement, 

Operating, and Fee Agreements.  Throughout the proceedings below, ATA has 

endeavored to shoehorn “assent” on just one contract term into “assent” to a three 

year contract for FedEx Team membership.  But the contemporaneous “outward 
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manifestations” of the parties—as opposed to ATA’s post-lawsuit assertions—

demonstrate the understanding that teaming was strictly a year-to-year 

phenomena, and that operators were not contractually bound to the FedEx Team 

until agreement on all material terms had been reached and the annual contracts 

executed.  Moody Realty Co., Inc. v. Huestis, 237 S.W.3d 666, 674 (Tenn. Ct. App. 

2007). 

FedEx’s communications evince its belief that even with an agreement on 

passenger split, it had no assurance of ATA’s (or Omni’s) continued participation 

beyond the current contract year until all teaming documentation was in place.  For 

example, in an April 16, 2007 email exchange following the public announcement of 

GAL’s acquisition of World and North American Airlines, which was after the 

September 7 Letter, FedEx’s Molinari communicated to his supervisor, Robert 

Rachor, that while ATA had “signed” for FY’08, Omni was still “holding out,” 

seeking a more favorable deal on split and commission.  SA108, 236-38; see also 

SA83 (Omni’s efforts to increase its share of the business for FY’08).  FedEx’s 

recognition of Omni’s ability to “hold out” contravenes the idea that FedEx viewed 

Omni as contractually bound to the team.    

Similarly, following an April 2007 meeting between ATA and FedEx about 

GAL’s acquisitions of World and North American and how it might affect ATA’s 

CRAF participation, Molinari summarized the meeting for Rachor as follows:  

“bottom line status quo for FY08 and we will see where we go for FY’09 and beyond 

once they get the acquisition completed.”  SA109 (emphasis added), 240.  Again, 
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FedEx did not believe it had any assurance of ATA’s participation on the FedEx 

Team for FY’09. 

ATA’s pre-lawsuit representations also reflect its real-time understanding 

that, notwithstanding any understandings on passenger distribution for future 

contracts, FedEx team membership remained strictly a year-to-year engagement.  

In its April 2007 securities registration with the SEC, ATA disclosed, “we have 

contracted with the FedEx team to fly 50% of the team’s passenger entitlement 

requirements and expect to contract for the same percentage for government fiscal 

year 2008.”  SA115 (emphasis added).  ATA’s representation, made under SEC Rule 

10(b)-5, that it only “expected to” contract with the FedEx Team in FY’08 shows 

that notwithstanding any forward-looking agreements on split, its status with the 

team beyond the current contract year was not yet definitive.   

Further, in comments sent to AMC subsequent to September 7, 2006, ATA’s 

Doherty advocated a move to multi-year contracts, because, “[r]ight now we are 

guessing year-to-year because we do not know what Teaming Arrangements or how 

business opportunities will change.”  SA103-04 (emphasis added).  Doherty went on 

to say that “a longer term contract at least tells our financiers that we have more 

than a one year plan to deal with the military . . . bankers and investors do not do 

well with blind faith that we will bid next year’s contract.”  Id.  This 

acknowledgment, made by ATA’s signatory on the September 7 Letter, again shows 

that ATA understood teaming to be a year-to-year phenomenon.   
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ATA’s post-lawsuit assertion that it was contractually bound to the FedEx 

Team through the end of FY‘09 is also belied by its discussions about joining the 

UPS Team for FY‘08.  SA101.  ATA and UPS discussed ATA’s participating as part 

of the UPS Team for the FY’08 CRAF contract.  Id. (“based on our discussion, this is 

where I believe ATA would desire to be.”).  And in an internal memo, when asked to 

explain the split, ATA’s Doherty explained that it was 50-50, but included the 

qualifier, “anticipating everyone’s continued presence on the team.”  SA152. 

Finally, as this Court has observed, “common sense dictates that as an 

agreement becomes more complex, the need for clarity and formality increases.  An 

agreement to sell a sofa at a rummage sale requires a lot less than an agreement to 

sell a house.  And this was a very complex, multi-million dollar venture.”  Mays v. 

Trump Indiana, 255 F.3d 351, 358 (7th Cir. 2001).  The “venture” at issue here 

involved contracting with the United States military to fly troops to installations 

around the world.  Each team member agreed to perform for the military if other 

team members could not.  The amount of money at issue exceeded a billion dollars 

annually—a point ATA made with particular alacrity in pressing for damages.  

SA179.  The assertion propounded by ATA that a one page letter, expressly limited 

to just one term of CRAF flying, with no agreement on price, with no assurance on 

who else would be on the teams, or the other terms necessary to teaming, is 

nonetheless a binding contract entitling ATA to hundreds of millions in military 

charter revenues contravenes not only established contract law and the 

contemporaneous intent of the parties, but also “common sense.” 
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E. The September 7 “Letter Agreement” Lacks the Necessary Mutual 
Assent  As It Was Not Signed by All Parties 

For the reasons set forth above, the September 7 Letter would not have been 

a legally enforceable contract under established Tennessee law even if it had been 

signed by all parties.  But the letter was not fully executed, as Omni did not sign.  

That FedEx did not view or treat this agreement as binding absent a fully-executed 

writing provides an alternative basis for dismissal of ATA’s breach of contract 

claim.   

Although a written contract does not need to be signed by all parties in order 

to be enforceable, there must still be mutual assent to be bound.  T.R. Mills Contrs. 

v. WRH Enters., LLC, 93 S.W.3d 861, 865 (Tenn. Ct. App. 2002).  Critically, “the 

contemplated mutual assent and meeting of the minds cannot be accomplished by 

the unilateral action of one party, nor can it be accomplished by an ambiguous 

course of dealing between the two parties.”  Jamestowne on Signal, 807 S.W.2d at 

564.  As with all issues on contract formation, parties’ intentions relating to a 

contract presents a question of law.  German, 300 S.W.2d at 702.   

Here, the evidence demonstrates that FedEx intended and communicated 

that the September 7 Letter needed to be signed by all parties to be binding.   See 

Farnsworth, CONTRACTS § 3.12 (“[a]n offeror has the right to demand an exclusive 

mode of acceptance from an offeree.”)  The September 7 Letter includes signature 

blocks for both ATA and Omni representatives.  SA12.  The text of the September 7 

Letter specifically directs each airline to “indicate your concurrence by signing 

below.”  Id.  The email forwarding the September 7 Letter to the intended 

Case: 11-1382      Document: 20-1      Filed: 06/23/2011      Pages: 116



42 
 

signatories stated, “attached is a letter for each of you to sign.”  Id.  Insofar as there 

is a prior course of dealing on these letters, that prior course called for a fully 

executed letter.  SA2. 

The record also shows that once Omni declined to sign, FedEx did not view 

the September 7 Letter as effective, even with respect to the single term of the Fee 

Agreement it was intended to address: 

Q: (to Gary Molinari):  Okay, in your mind, they all have to sign the same 
document about the same subject matter or it’s not a deal? 

A: Absolutely. 

SA222; see also SA218, 219. 

In a similar vein, ATA pre-lawsuit email traffic indicates it also recognized 

the significance of Omni’s written concurrence.  When the September 7 Letter was 

first forwarded by FedEx to the two airlines, ATA’s Yakola acknowledged that ATA 

“needed to get Omni to sign the letter (have FedEx signature).”  SA18.  A year later, 

upon learning in fall 2007 that Northwest’s flying would impact ATA’s share of the 

FY’08 passenger business, ATA’s leadership again sought a fully executed copy of 

the letter.  SA122.   

The most compelling “outward manifestation” that the parties did not view 

the September 7 Letter as binding on the passenger split term is that for FY’08, 

ATA was allocated something other than 50% of the team’s passenger business. 

SA71 (at § 5.A.(iv) (providing that Northwest would be allocated up to 10 widebody 

expansion flights each month)).  FedEx felt free to negotiate with ATA on the 

passenger distribution term precisely because FedEx did not view the agreement as 
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effective following Omni’s failure to sign.  SA220-21.  And, at no point in the FY’08 

contract negotiations did ATA ever raise the September 7 Letter, or claim that it 

had a binding “agreement” that locked in 50% of the team’s business.  SA234-35. 

 “[T]he existence of a contract, the meeting of the minds, the intention to 

assume an obligation, and the understanding are to be determined . . . not alone 

from the words used, but also the situation, acts and the conduct of the parties, and 

the attendant circumstances.“  17 Am. Jur. CONTRACTS § 1 (1964).  Here, the 

situation, acts, conduct of the parties and attendant circumstances all demonstrate 

that FedEx did not intend for September 7 Letter to be binding unless it was signed 

by all.  Absent intent to be bound, there can be no enforceable contract, and ATA’s 

breach of contract claim should have been dismissed as a matter of law on this 

alternative basis. 

II. CONTRACT FORMATION IS AN ISSUE OF LAW THAT SHOULD HAVE 
BEEN DECIDED BY THE COURT, NOT A QUESTION OF FACT TO BE 
SUBMITTED TO A JURY 

A. Standard of Review 

Under Tennessee law, issues relating to contract existence are questions of 

law.  Jones v. LeMoyne-Owen College, 308 S.W.3d 894, 904 (Tenn. Ct. App. 2009).  

This court reviews questions of law, including contract existence, under a de novo 

standard.  Barefield v. Village of Winnetka, 81 F.3d 704, 709 (7th Cir. 1996). 

B. Whether the Agreement on Passenger Business Distribution was a 
Legally Enforceable Contract for FY’09 FedEx Team Membership 
Presents a Question of Law that Should Have Been Decided by the 
District Court 
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The core question in this matter is whether a “letter agreement” expressly 

limited to just one aspect of FedEx teaming—the anticipated distribution of 

passenger business between two operators (ATA and Omni)—is itself a legally 

enforceable contract that bound ATA to the FedEx Team for FY’09.  Under 

Tennessee law, “the determination of whether a contract has been formed is a 

question of law.”  German, 300 S.W.3d at 701-02.   Questions of law are to be 

resolved by the Court, not sent to a jury, as was done by the district court.  Hopkins 

v. Nashville, Chattanooga & St. Louis Ry., 34 S.W. 1029, 1040 (1896). 

Questions of law cannot be subjected to the passions, prejudices, and 

speculations of a lay jury.  “The rights of parties must be determined according to 

the established law of the land as declared by the Legislature or expounded by the 

Courts, and not according to what the jury, in their own opinion, may suppose the 

law is or ought to be.”  Hopkins, 34 S.W. at 1040; see also Sparf and Hansen v. 

United States, 165 U.S. 51, 89 (1895) (“were they [the jury] permitted to decide the 

law, the principles of justice would be subverted; the law would become as variable 

as the prejudices the inclinations and the passions of men”).  Particularly here, 

where the contract formation issues involve interpretations of Tennessee law and 

complex issues of federal preemption, the district court’s failure to adjudicate the 

threshold legal question of contract existence either at summary judgment or at the 

Rule 50 phase constitutes reversible error.    
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III. THE JURY’S DAMAGES AWARD WAS UNSUPPORTED BY THE 
EVIDENCE  

After reaching its verdict on liability, the jury awarded ATA $65,998,411 in 

damages, $21,999,470 of which represented lost profits for the balance of FY’08 

following ATA’s cessation of operations (April 3—Sept. 30, 2008), and $43,998.941 of 

which represented lost profits for FY’09.  A30.   

In a breach of contract case, the damage award should place the plaintiff “in 

the position he would have occupied had the contract been fulfilled in accordance 

with its terms.”  Grantham & Mann, Inc. v. American Safety Products, Inc., 831 

F.2d 596, 601 (6th Cir. 1987).  The injured party should not be put in a better 

position than it would have enjoyed following full performance.  Id.; Great American 

Music Machine, Inc. v. Mid-South Record Pressing Co., 393 F. Supp. 877, 885 (M.D. 

Tenn. 1975). 

Here, the $66M lost profit award is “monstrously excessive,” not rationally 

connected to the evidence, and provides ATA a windfall over the position it would 

have occupied had it performed for the balance of FY’08 and FY‘09.  Matlock v. 

Barnes, 932 F.2d 658, 667 (7th Cir 2001).  A new trial on damages, or remittitur, 

should be awarded as (1) the award was based upon a flawed regression analysis by 

ATA’s expert; (2) the award represents a twenty-fold increase over ATA’s actual 

profit experience under the claimed contract; (3) the profit calculation did not 

account for avoided interest, depreciation, and amortization expenses or other 

avoided costs; and (4) FedEx’s decision only concerned FY’09 teaming, but the 

award included FY’08 damages. 
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A. Morriss’s Simple Regession Analysis, Which He Did Not Objectively 
Test Was Unreliable, and the District Court Failed In Not Performing 
Its Vital Gatekeeping Function In Submitting It to the Jury 

ATA’s damages expert, Lawrence D. Morriss, calculated ATA’s military lost 

profits by subtracting projected revenues from projected costs during the claimed 

loss period.  SA272-83.  To determine projected costs, Morris employed a regression 

analysis, going all the way back to 1998.  SA270.  Using the results of his regression 

analysis, Morriss projected an annual lost net income amount of $32,635,298, 

ultimately arriving at a total lost profit estimate of $65,998,411 for his assumed 

damage period of April 3, 2008 to September 30, 2009.  SA271-75. 

FedEx objected to the admissibility of Morriss’ opinion pursuant to F.R.E. 

702 and Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) because he 

conducted only a simple regression analysis (one using a single variable), instead of 

considering all of the variables to ATA’s cost structure if it had operated in FY’08 

and ’09 as a military only operation.  R.110 (Motion to Exclude).  Morris also failed 

to employ the intellectual rigor required in the field by not objectively testing his 

model.  Id.  The District Court held that because regressions are not “junk science” 

and because Morriss “appear[ed] to have applied it,” the testimony regarding ATA’s 

alleged lost profits was admissible.  A6-7 (pretrial ruling on Motion to Exclude).  

FedEx’s challenges to reliability were, according to the District Court, issues for the 

jury to decide through “vigorous cross-examination.”  Id.  

1. Standard of Review 

This Court reviews de novo whether a district court correctly applied Rule 

702’s framework, and then reviews the court’s decision to admit or exclude expert 
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testimony for abuse of discretion.  See Kunz v. DeFelice, 538 F.3d 667, 675 (7th Cir. 

2008); Gayton v. McCoy, 593 F.3d 610, 616 (7th Cir. 2010).  The District Court 

abused its discretion by failing to analyze whether Morriss satisfied the 

requirements under Kuhmo Tire to employ the same intellectual rigor in 

performing his lost profits calculation as would be required outside the context of 

litigation.  See Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). 

2. Morriss’s Simple Regression Ignores Potentially Important 
Explanatory Veriables 

Simple regression analyses—i.e., those with only one independent variable 

such as the one Morriss employed here—have not been viewed with confidence in 

legal proceedings.  In fact, courts have regularly excluded expert witness testimony 

on the basis of the expert’s reliance on a simple regression analysis because it fails 

to consider other significant variables that might impact the dependent variable.  

“[A] reliable regression analysis requires the expert to consider more than a single 

factor.  Standard and reliable methodology requires a ‘multiple’ regression analysis, 

which determines the effect of two or more explanatory variables on a variable to be 

explained, called the dependent variable.” Louis Vuitton Malletier v. Dooney & 

Bourke, Inc., 525 F. Supp. 2d 558, 667 (S.D.N.Y. 2007) citing Munoz v. Orr, 200 

F.3d 291 (5th Cir. 2000) (statistical analysis excluded for failure to conduct a 

multiple regression analysis). 

“Failure to include a major explanatory variable that is correlated with the 

variable of interest in a regression model may cause an included variable to be 

credited with an effect that is caused by the excluded variable. . . This may lead to 

Case: 11-1382      Document: 20-1      Filed: 06/23/2011      Pages: 116



48 
 

inferences made from regression analyses that do not assist the trier of fact.”  

SA162 (Federal Judicial Manual excerpt).  As Morris never considered whether 

other variables might impact his model and never explained why other variables 

were irrelevant, he departed from recognized standards utilized by professionals in 

the field.  Iams Co. v. Nutro Prods., Inc., No. 3100-CV-566, 2004 U.S. Dist. LEXIS 

31141 at **17-18 (S.D. Ohio June 30, 2004).   

3. Morriss’s Model Was Not Properly Specified 

Not only did Morriss conduct a type of regression analysis that is viewed with 

great skepticism, he also failed to objectively test his model to ensure that it was 

properly specified, i.e., a number of variables have been omitted here, that no 

irrelevant variables have been included, and that the functional form of the model is 

correct.  SA 146-47 (Expert Report of Frank Adams); SA-160-64 (Federal Judicial 

Manual excerpts). Proper model specification is ascertained through objective 

specification error test, such as an F-test (SA 217 (advising courts to consider the 

results of an F-test or specification error test)), which was not done here. When a 

RESET test for specification error was conducted, at the highest level of statistical 

confidence Morris’ model is misspecified, most likely due to omitted variables. SA 

147. 

The objection to Morriss’ total failure to consider whether his model was 

properly specified is not merely academic.  Not only was the model improperly 

specified, testing showed that a revision to the model—the inclusion of a time trend 

to proxy the influence of other relevant variables—results in a massive swing in the 

results; from a $32M profit to a $5.5M loss.  SA147-48; see also SA168-73.  This 
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dramatic difference in results indicates the paramount importance of the district 

court’s gatekeeping role.  Morris’ model is incapable of producing cost estimates, 

and therefore damage calculations, that are statistically valid at any conventional, 

or commonly accepted level.  SA152.  The failure to exclude his testimony requires 

vacating the lost profits award and remanding the case to the district court for a 

new trial.  See, e.g., Clark v. Takata Corp., 192 F.3d 750, 759 n.5 (7th Cir. 1999). 

B. The Jury’s Award Reflects a Monstrously Excessive 20-Fold Increase 
in Profitability, With No Evidence Supporting Such a Dramatic 
Change 

As a threshold matter, it is important to note that where an excessive 

damage award is the result of passion and prejudice, a new trial or remittitur is 

appropriate.  Dresser Indus., Inc. v. The Gradall Co., 965 F.2d 1442, 1448 (7th Cir. 

1992).  Here, ATA brought substantial emotion to the fore, accusing FedEx of 

destroying a hometown company.  SA177 (FedEx “shot” ATA and was complaining 

because ATA “died too soon”); SA183 (lost local jobs resulting from ATA’s 

bankruptcy).  Such argument was intended to, and given the size of the judgment 

award did, incite the passion of the jury, as the damage award was wholly 

unsupported by the evidence presented. 

1. Standard of Review 

As damage calculations are an exercise in fact finding, appellate review of a 

jury’s award is deferential.  Dresser Indus., Inc., 965 F.2d 1446.  Where, as here, the 

district court has denied a party’s motion for remittitur or a new trial, the standard 

of review is abuse of discretion.  Miksis v. Howard, 106 F.3d 754, 764 (7th Cir. 1997). 
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2. If FedEx is Liable to ATA, a Remittitur to $2.1M Annualized for 
FY’08 and FY’09 More Accurately Reflects ATA’s Damages. 

ATA’s claim in this case is that it had a contract for 50% of the FedEx Team’s 

military passenger award for fiscal years ’07, ’08 and ’09.  In the first year of this 

“three year contract,” ATA’s military charter profit was $2.1M.  SA276.  But for the 

second and third years, ATA claimed (based on Morris’ simple regression that he 

did not objectively test) that it would have earned annualized profits of $44M, which 

was the amount awarded.  SA248, A30. 

ATA presented insufficient evidence to support such a dramatic spike in 

military charter profitability.  On the revenue side, ATA’s share of the FedEx team’s 

passenger business was not going to increase from the FY’07 level; to the contrary, 

this entire case is based on the premise that ATA’s share had been locked in at 50%.  

SA276-278.  Indeed, for FY’08, Northwest was entitled to up to $60M of expansion 

flying, and wanted an even greater share for FY’09, which would have a negative 

impact on ATA’s revenues.  SA198-99; SA243-45.  Nor did ATA assert that the 

overall volume of military business was expected to (or did) increase for FY’08 and 

’09 over ’07.  

Morris’ attempt to validate the 20-fold increase in profitability that resulted 

from his “regression analysis” was to speculate, without documentary evidence, that 

ATA’s December 2006 acquisition of DC-10 aircraft made FY’07 profitability an 

anomaly.  SA268-69.  But on cross-examination, Morris conceded that many of these 

one-time costs represent capital expenditures, not operating costs, and thus have no 

effect on annual profits other than the amortization expense that must be taken 
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over the useful life of the asset.  SA277-78, SA279.   The useful life of these aircraft 

was five years, SA260, meaning that ATA would continue to incur these very same 

expenses in FY’08 and ’09.  In sum, the fact that the DC-10s were acquired in FY’07 

does not support the assertion that the FY’07 operating profit of $2.1M was 

attributable to that acquisition. 

The trial evidence did not show that ATA would have experienced either a 

material increase in operating revenue or reduction in operating expense that would 

have resulted in a 20-fold increase in profitability in a single year.  The awarded 

profits are therefore precisely the type of monstrously excessive award not 

rationally connected to the evidence at trial that requires either a new trial on 

damages only or remittitur.  Dresser, 965 F.2d at 1446.  As ATA earned $2.1M in 

actual profits in the first year of the three year contract on which this case is based, 

that is the annualized amount that should have been awarded in lost profits for the 

remaining contract term if the jury properly found that a contract was formed. 

3. ATA’s Damages Must Reflect Saved Costs as a Result of 
Shutting Down its Operations. 

a. Saved Interest, Depreciation, and Amortization Costs 
Must be Reflected in the Damage Award. 

ATA’s Morriss contended that had ATA fully performed for FY’08 and ‘09, it 

would have earned annualized net income of $32,635,298.  SA273.  Morriss, 

however, did not posit this $32.6M net income amount as the annualized lost profit 

figure to be awarded.  Instead, he used Earnings Before Interest, Taxes, 

Depreciation and Amortization (EBITDA) as the measure of lost profit damages.  In 

so doing, he excluded as costs (1) ATA’s interest expenses attributable to military 
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charter operations of $3,580,980 and (2) projected military charter annualized 

depreciation and amortization expenses of $7,782,663.  Morriss thus contended that 

ATA’s annualized “lost profits” were $43,998,941.  SA271-72.  This was the exact 

amount awarded by the jury:  $21.99M for the balance of FY’08 and $43.99 million 

for FY’09, for a total of $65.99 million.  A30.   

On the facts and circumstances here, the exclusion of certain fixed costs was 

plainly erroneous.  Because ATA went out of business and shut down all operations 

during the damage period, the otherwise “fixed” interest, depreciation, and 

amortization expenses that normally would have continued became saved costs.  

Where the entire enterprise ceases to operate, using EBITDA confers a windfall, as 

it places the non-breaching party in a better position than it would have occupied 

had there been performance. 

Exclusion of company-wide fixed or overhead costs in determining lost profits 

is accepted methodology where the non-breaching party operates following the 

breach because the non-breaching party must still continue to pay fixed and 

overhead expenses.  Hallmark Ins. Admr’s. v. Colonial Penn. Life Ins. Co., 990 F.2d 

984, 989-90 (7th Cir. 1993) (“[i]f a business operates more than one activity, 

however, fixed costs are not usually deducted from gross revenues since the 

business would be expected to continue operating and ‘fixed’ costs would continue to 

be incurred.”)  See also BVT Lebanon Shopping Center, Ltd v. Wal-Mart Stores, 

Inc., 48 S.W.3d 132, 136 (Tenn. 2001).  The touchstone of this doctrine is that 

“nonperformance of the contract produced no overhead cost savings.”  Vitex Mfg. 
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Corp. v. Caribtex Corp., 377 F.2d 795, 798 (3d Cir. 1967).   Here, ATA did realize 

overhead and fixed cost savings by not performing after April 3, 2008. 

ATA did not just cease performing its long range international contract with 

FedEx.  Rather, ATA ceased all military charter operations.  Thus, the 

fixed/overhead costs of interest, depreciation, and amortization that would have 

been incurred had ATA operated after April 3, 2008, were entirely avoided.  

Compare SA280-284 (by ceasing all operations fixed costs became incremental 

saved costs); with Poole v. Union Planters Bank, No. W2009-01507-COA-R3-CV, 

2010 Tenn. App. LEXIS 259 at **45 (Tenn. Ct. App. April 8, 2010) (“the flaw in Mr. 

Poole's argument is that many of the listed overhead expenses were avoided while 

the business was not in operation.”)  ATA offered no evidence that it incurred any 

interest, depreciation, or amortization expenses subsequent to April 2, 2008.  Poole, 

2010 Tenn. App. LEXIS 259 at **45 n.10.   

As such, it was improper for Morriss to exclude these expenses in 

determining lost profits.  Hallmark Ins. Admins. v. Colonial Penn Life Ins., 990 

F.2d 984, 989-90 & n.8 (7th Cir. 1993); P.C. Data Centers of P.A., Inc. v. Federal 

Express Corporation, 113 F.Supp.2d 709, 720 (M.D. Pa. 2000) (citing Lamons v. 

Chamberlain, 909 S.W.2d 795 (Tenn. Ct. App. 1993)). Had the alleged contract been 

performed as anticipated, ATA would have incurred the $3,580,980 in annualized 

interest costs and $7,782,663 in annualized depreciation and amortization.  By 

ceasing all operations after April 3, 2008, ATA avoided these expenses. 
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For these reasons, if this Court affirms the damage award predicated upon 

Morriss’s analysis and does not remit the damage award to $2.1M based upon 

FY’07, then that award should be reduced by $5,681,821.50 for FY’08 and 

$11,363,643 for FY’09, for a total reduction of $17,045,465.3  This reduction is 

wholly consistent with the general principle that “a party’s expectation interest is 

measured by his anticipated receipts and losses caused by the breach, less any cost 

or other loss he has avoided by not having to perform.”  P.C. Data Centers, 113 

F.Supp.3d at 719 (emphasis added) (citation omitted); see also Carolina Power & 

Light v. United States, 82 Fed. Cl. 317, 318 (2008) (reducing damages award to 

account for saved overhead costs).    

b. The Failure to Reduce Damages to Account for ATA’s 
Other Avoided Losses is Plain Error 

The jury was instructed that: 

As damages, ATA is seeking lost profits.  An injured party may recover 
lost profits for breach of contract.  The measure of lost profits damages 
is the profits the plaintiff would have made had the contract been 
performed, less any other cost or other loss that the plaintiff has 
avoided by not having to perform.   

SA175 (emphasis added).  See BVT Leb. Shopping Ctr., 48 S.W.3d at 138.  As the 

jury awarded the full $65.99M lost profit figure presented by ATA’s expert, there is 

no question that it did not reduce the damages to account for “other losses” ATA 

avoided by declining to perform after April 3, 2008.  Specifically, the jury did not 

account for tens of millions of dollars in costs ATA would have borne in shutting 

                                                 
3 Because Morriss’s calculations included only the percentage of fixed costs attributable to 
military charter operations, remittitur by the full $17M is appropriate.  SA274. 
  

Case: 11-1382      Document: 20-1      Filed: 06/23/2011      Pages: 116



55 
 

down its scheduled service operations to remain in business and perform military 

charter flying in FY’08 and ’09.    

The trial evidence conclusively demonstrates that well before FedEx’s 

decision regarding FY’09 teaming, ATA was losing far more money in scheduled 

service than it was earning through military charter flying.  SA263-64, SA265; see 

also SA127-29.  In its last full year of operations, ATA lost $97M on $736M in 

revenue (even with the $2.1M in military profits).  SA33.  Indeed, prior to January 

22, 2008, ATA was experiencing a “cash burn” of $2-3M a week.  SA35.  In order to 

remain in business so as to be able to perform its military charter operations, ATA’s 

executives concluded—before FedEx’s decision regarding FY’09 Team 

Membership—that it needed to eliminate its scheduled service segment.   SA37-38.   

Before learning about FY’09 teaming, ATA projected that the elimination of 

scheduled service would cost the airline between $51 and $63M.  SA30.  Subsequent 

estimates placed the cost at $42M.  SA266.          

As ATA could not remain in business and perform military charter operations 

without shutting down its scheduled service, the shut down costs are directly 

related to contract performance and constitute a “cost or other loss that the plaintiff 

has avoided by not having to perform.”  By not accounting at all for these avoided 

costs, the jury’s award contravened the core tenet of contract damages to place the 

party in the position it would have occupied if there had been no breach and full 

performance.  BVT Leb. Shopping Center, 48 S.W.3d at 137-38.  An additional 

remittitur of $42M—the lowest estimate of shut down costs reflected in ATA’s 
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contemporaneous documents—is appropriate and warranted by the evidence if this 

Court does not remit the award to ATA’s FY’07 annualized profits. 

4. ATA Cannot Recover FY’08 Lost Profits, as ATA Remained 
Under Contract for FY’08, Its Performance Was Invited and 
Expected  

The award of lost profits attributable to FY‘08 was also erroneous and the 

district court’s failure to remit these damages an abuse of discretion.  Any 

purported lost profits for FY‘08 did not result from FedEx’s decision regarding 

FY’09 teaming.  Rather, ATA’s failure to earn revenues and profits between April 3 

and September 30, 2008 was attributable to the corporate parent’s (GAL) decision to 

shut down the entire airline effective April 3, 2008.  It was that decision that 

prevented ATA from performing military charter services for the remainder of the 

FY’08 contract year, for which it had signed and operative Arrangement, Operating, 

and Fee Agreements.  SA46-73.     

On January 22, 2008, FedEx informed ATA that it would not be included as 

part of the FY’09 Teaming Arrangement.  SA1.  This communication went on to 

affirm that all commitments for the FY’08 year would proceed as contracted.  Id.  

Molinari testified that through the decision on FY’09 teaming, nothing was 

changing on the ongoing FY’08 contract.  SA257-58.  ATA’s Yakola similarly 

acknowledged that ATA remained on the FY’08 Team and ATA did continue to bid 

and fly military missions after receipt of the letter.  SA192-93.  

ATA’s parent, GAL, made the decision to forgo the military revenue (and 

profit) available for the balance of FY’08 and shutter all of ATA’s operations 

effective April 3, 2008.  While ATA was welcome, invited and expected to perform 
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for the rest of ’08, continuing operations was causing a cash burn of $2-3 million a 

week.  SA35.  In addition, GAL personnel had determined that a shut down of ATA 

would benefit the parent as the other subsidiaries on the Alliance Team would pick 

up some of the lost business.  SA131.  The fact is that the shut down was a 

considered business decision of GAL.  FedEx did not preclude ATA from flying the 

remainder of the FY’08 contract.  As ATA chose to not perform, it cannot recover 

those claimed lost profits for FY’08 as damages as a matter of law.  Life Care 

Centers of Am. v. Charles Town Assoc. Ltd. P’ship, 79 F.3d 496, 513 (6th Cir. 1996) 

(“[i]t is clear that, under Tennessee law, a plaintiff cannot recover for a breach of 

contract if he has not fully performed under the contract”).  Stated another way, 

FedEx was not the cause of ATA’s lost profits for FY’08 -- ATA and its parent were. 

For these reasons, ATA is not entitled to recover lost profits for the April 3 to 

Sept. 30, 2008 period, during which time it (1) was contractually obligated to 

perform as part of the FedEx Team; (2) had been assured that its status on the 

FY’08 Team was secure; and (3) was invited and welcomed to earn all the profit to 

which it was entitled.  That ATA’s parent elected to file for bankruptcy on April 3, 

2008 was its business decision, and cannot be the basis for a damages award 

against FedEx, requiring remittitur of the $22M FY’08 damages award. 

IV. ADA PREEMPTION BARS THE AWARD OF PREJUDGMENT INTEREST  

Following the district court’s entry of judgment, ATA moved under Tennessee 

state law for an award of prejudgment interest.  R.220, R.222.  Over FedEx’s 

opposition, the district court held that ATA was entitled to prejudgment interest at 
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the rate of 3.25%, and awarded total prejudgment interest in the amount of 

$5,326,132.03.  A41-46.    

A. Standard of Review 

As FedEx’s challenges to the award of prejudgment interest go to the court’s 

power to make the award, they present questions of law subject to de novo review.  

Franks Inv. Co. LLC v. Union Pac. R.R. Co., 593 F.3d 404, 407 (5th Cir. 2010) (“the 

preemptive effect of a federal statute is a question of law that we review de novo.”); 

see also Raskin v. Moran, 684 F.2d 472, 475 (7th Cir. 1982) (preemption a question 

of law). 

B. The Award of Prejudgment Interest Impermissibly Enlarges and 
Enhances the Contract  

Under the ADA preemption principles, in breach of contract actions, the 

court’s authority is limited to enforcing “the parties’ bargain, with no enlargement 

or enhancement based on state laws or policies external to the agreement.”  Wolens, 

513 U.S. at 232-33.  A court can only consider claims that seek to enforce the 

obligations that air carriers placed on themselves, otherwise the claim is 

preempted.  MesaAirlines, 219 F.3d at 607.  The award of prejudgment interest was 

in direct contravention of the ADA as it enlarged ATA’s recovery under the contract 

by importing Tennessee law and policy.    

Prejudgment interest is a substantive aspect of a plaintiff’s claim, not a mere 

procedural mechanism.  In re Exxon Valdez, 484 F.3d 1098, 1101 (9th Cir. 2007).  

State law therefore governs both the availability and the rules for computing 

prejudgment interest.  Id.; see also In re Oil Spill by the Amoco Cadiz, 954 F.2d 
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1279, 1333 (7th Cir. 1992).  An award of prejudgment interest is therefore not 

merely a procedural add-on to damages, it is a substantive state law claim.  And, in 

this case, it is an extracontractual state law claim preempted under the ADA.   

The letter agreement on which ATA’s case is predicated did not provide for 

prejudgment interest.  SA13.  Nor did the Arrangement, Operating or Fee 

Agreements.  SA46-73.  Importantly, the agreements could have provided for 

prejudgment interest in the event of breach.  Tenn. Code § 47-14-123 (“In addition, 

contracts may expressly provide for the imposition of the same or a different rate of 

interest to be paid after breach or default within the limits set by § 47-14-103.”).  It 

follows that because the contract could have provided for prejudgment interest but 

did not, the subsequent award of interest was an impermissible addition of contract 

terms outside the parties’ bargain. 

Furthermore, as the agreements did not have interest terms and did not 

provide a rate for the calculation of prejudgment interest, the district court was 

required to look to Tennessee law to develop an appropriate rate.  A43 (using Tenn. 

Code Ann. § 47-14-103 as the authority for the interest award).  Looking to state 

law and policy to augment the terms of a contract is expressly prohibited by the 

ADA preemption clause.  See generally, Wolens, 513 U.S. at 232-33; United 

Airlines, 219 F.3d at 609; Smith, 134 F.3d at 257.  ATA should not have been 

awarded prejudgment interest. 

C. The Award of Prejudgment Interest Constitutes Equitable Relief 

Additionally, prejudgment interest is preempted as it constitutes equitable 

relief outside the scope of the claimed contract.  Prejudgment interest is a form of 
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equitable relief.  Tenn. Code § 47-14-123 (prejudgment interest “may be awarded by 

courts or juries in accordance with the principles of equity” (emphasis added); Myint 

v. Allstate Ins. Co., 970 S.W.2d 920, 927 (Tenn. 1998) (noting that “[f]oremost are 

the principles of equity” in dealing with prejudgment interest).   

The district court acknowledged that any award of prejudgment interest 

would involve acting in equity, holding that it had “wide latitude in determining an 

appropriate prejudgment interest rate.”  A43 (citing Myint, 970 S.W.2d at 927)).  It 

then used equitable principles in imposing an interest rate that it deemed to be 

“more than sufficient to make ATA whole.”  Id.    

Such equitable relief, however, is unavailable in a routine breach of contract 

case under the ADA.  Deerskin Trading Post, Inc. v. United Parcel Serv. of Am., 

Inc., 972 F.Supp. 665, 674-75 (N.D. Ga. 1997) (“To the extent an adequate legal 

remedy exists in a given case, any additional equitable remedy would be excessive 

and unnecessary and thus an enhancement based on factors external to the 

contract.”).  In fact the District Court’s ruling on FedEx’s Motion for Partial 

Judgment recognized that equitable claims are preempted.  R.127 (at 10).  As 

prejudgment interest is an equitable remedy that is an enlargement or 

enhancement of the contract, it is preempted by the ADA and it was error for the 

district court to make such an award.  

 

CONCLUSION  

For all the foregoing reasons, Defendant-Appellant Federal Express 

Corporation requests this Court to  
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(a) vacate the jury’s verdict and remand to the district court with 

instructions to enter judgment in favor of FedEx as a matter of law or, 

alternatively, for a new trial; and 

(b) vacate the jury’s award of damages and, alternatively, remand to the 

district court for a new trial or, entry of a remittitur of the damage award in an 

amount to be determined by this Court; and 

(c) vacate the district court’s order adding pre-judgment interest to the 

jury’s damages award. 

       Respectfully requested, 
       Federal Express Corporation 
 
      By: s/ J. Timothy Eaton                  
           One of its Attorneys 
 
Jeffery Kelsey     J. Timothy Eaton 
Peter D. Blumberg     ARDC No. 0707341 
FEDERAL EXPRESS CORPORATION   Patricia S. Spratt 
3620 Hacks Cross Road    ARDC No. 6207757 
Building B, 3rd Floor    SHEFSKY & FROELICH LTD. 
Memphis, Tennessee 38125   111 East Wacker Drive, Suite 2800 
901.434.8489     Chicago, Illinois 60601 

      312.572.4000 
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The undersigned further certifies that this Brief complies with the typeface 

requirements of Fed. R. App. P. 32(a)(5) and the type style requirements of Fed. R. 
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